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In general, if any branch of trade, or any division of labour, 
be advantageous to the public, the freer and more general 

the competition, it will always be the more so.

—Adam Smith1

T
he typical lawyer in Colorado does not make his or her liv-
ing trying antitrust cases. Nevertheless, a basic understand-
ing of antitrust law is a valuable tool in nearly any lawyer’s

practice, because the principles of fair business competition per-
vade so many aspects of our lives. To that end, this article explores
the two primary antitrust claims asserted by private plaintiffs, and
some of the special considerations that arise in asserting and
defending against such claims. 

Historical and Statutory Overview
The idea that competition benefits markets is an old one. Cer-

tain market protections have long existed at common law. These
protections were loosely codified in the Sherman Antitrust Act of
18902 and subsequently expanded in the Clayton Antitrust Act of
1914.3 Prior to the Sherman Act’s enactment in 1890, the country
was facing an ever-increasing gap between rich and poor, due in
part to certain industries being controlled by a small number of
large companies.4 This phenomenon was exemplified by John D.
Rockefeller’s Standard Oil Trust, a conglomerate that by 1890 had
gained a stranglehold over the country’s oil industry from top to
bottom.5 The Standard Oil Trust ultimately was broken up as a
result of the Supreme Court’s decision in Standard Oil Co. v. United
States, the first seminal case to apply the Sherman Act.6

Federal Antitrust Laws
Generally stated, the purpose of the federal antitrust laws is to

guard against conduct that unfairly restricts competition in the

marketplace and thereby harms consumers.7 Colorado has its own
Antitrust Act that is closely modeled after the Sherman and Clay-
ton Acts, but it has not been heavily litigated over the past twenty
years.8 Consequently, this article focuses on federal antitrust laws,
and specifically, on the two primary federal causes of action
asserted by private plaintiffs: claims under Section 1 and Section 2
of the Sherman Act.9 These causes of action guard against two
types of business practices. Section 1 of the Sherman Act prohibits
concerted activity—for example, agreements—to restrain trade.10

Section 2 of the Sherman Act prohibits monopolization of mar-
kets, whether by concerted or unilateral activity.11

These two statutory sections, which have carried much weight
for more than a century, are highlighted by their breadth and
brevity. The substantive provisions of Sections 1 and 2 of the Sher-
man Act amount to one sentence each and could be literally con-
strued to prohibit a wide variety of everyday business activities.
Consequently, the courts, led by the U.S. Supreme Court, have
been left to shape antitrust law with the changing times, while
keeping in mind the guiding principle, so strikingly similar to
Adam Smith’s observations centuries before, that: “[T]he unre-
strained interaction of competitive forces will yield the best alloca-
tion of our economic resources, the lowest prices, the highest qual-
ity and the greatest material progress.”12

Sherman Act, Section 1—
Conspiracies to Unreasonably Restrain Trade

Pursuant to Section 1 of the Sherman Act,
[e]very contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the sev-
eral States, or with foreign nations, is declared to be illegal.13

Thus, to establish a Section 1 violation, a plaintiff must show (1)
concerted action by contract, combination, or conspiracy; and (2)
an unreasonable restraint of trade.14
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Conspiracy Requirement—
It Takes Two to Tango 

One person acting alone cannot violate Section 1 of the Sher-
man Act.15 Instead, unilateral actions are subject to Section 2 of
the Sherman Act and its tougher “monopolization” requirement.
To satisfy the conspiracy requirement, a plaintiff must prove a plu-
rality of actors—that is, more than one—and concerted action
among them.16 Although the plurality requirement may appear
simple at first blush, a number of wrinkles arise when determining
whether business entities should be treated as a single entity for
purposes of a Section 1 analysis. 

For example, two legally distinct entities can be treated as one
in some circumstances, and a single distinct entity comprised of
independent interests can be treated as a plurality in others.17 The
single entity inquiry hinges on whether there is a 

contract, combination, . . . or conspiracy amongst separate eco-
nomic actors pursuing separate economic interests, such that the
agreement deprives the marketplace of independent centers of
decisionmaking and therefore of diversity of entrepreneurial
interests and thus of actual or potential competition.18

The guidance from the Supreme Court on this issue is less than
clear; however, a few concrete rules can be stated. First, a business
entity and its officers and employees are typically treated as one
person for conspiracy purposes.19 Additionally, a parent company
and its wholly owned subsidiaries cannot conspire with one
another.20 However, a business venture that is technically a single
entity, but in reality “is controlled by a group of competitors,” will
not be treated as a single entity.21

Once the plaintiff establishes a plurality of players, it must estab-
lish concerted action among them. No formal agreement is
required. Rather, the evidence need show only “a conscious com-
mitment to a common scheme designed to achieve an unlawful
objective,” and exclude the possibility that the defendants were
pursuing independent interests.22 Smoking gun evidence of con-
certed activity is rare; consequently, this element typically is satis-
fied by circumstantial evidence. However, a plaintiff relying on only
circumstantial evidence also must show that the conspiracy alleged
would be economically rational—that is, that defendants would
have a “plausible motive” to benefit their individual economic inter-
ests.23

Restraints of Trade
A restraint of trade is simply a limitation on competition in a

market. Section 1 could be read to prohibit all restraints of trade;
however, for a long time, the Supreme Court has limited Section
1 to prohibiting only unreasonable restraints of trade.24 Certain
categories of restraints are deemed unreasonable simply because of
the nature of the restraint, without regard to the defendants’ intent
or the restraint’s actual impact on competition.25 These restraints
are called “per se offenses.” If the defendants’ conduct falls within
the category of a per se offense, the plaintiff need only show the
existence of the conduct to establish a Section 1 violation. 

Restraints that do not fall within the relatively narrow confines
of the per se offenses are judged under the “rule of reason” standard.
Under this standard, the fact finder must assess whether the pro-
competitive effects of the conduct in question outweigh its anti-
competitive effects.26 In the Tenth Circuit, this is done using a bur-
den-shifting approach whereby the plaintiff first must come for-

ward with evidence that the agreement has a substantially adverse
effect on competition.27 If the plaintiff does so, the defendant then
must produce evidence of the pro-competitive effects of the con-
duct in question.28 Then, the burden shifts back to the plaintiff to
show that the pro-competitive effects could be achieved through
less restrictive means.29

One of the most important factors in this analysis—and a
threshold issue in the Tenth Circuit—is whether the defendant
possesses “market power” in the “relevant market” where the alleged
conduct occurred.30 Market power and relevant market are two
important economic concepts that run throughout almost all of
antitrust law. To understand whether a defendant possesses mar-
ket power, a plaintiff first must establish the relevant market in
which to make that assessment.31

The relevant market is broken down into product and geo-
graphic markets.32 As stated in Green Country Food Market, Inc. v.
Bottling Group, LLC, “[a] relevant product market consists of ‘prod-
ucts that have reasonable interchangeability for the purposes for
which they are produced—price, use and qualities considered.’ ”33

For example, if a defendant is a lemonade producer, the product
market likely would not be limited to lemonade; if the lemonade
producer tried to squeeze consumers by increasing prices, con-
sumers likely would quench their thirst by turning to any number
of substitutes, such as iced tea, soft drinks, or other fruit drinks.
However, if the defendant is a dairy milk producer, the product
market would be more narrowly construed, because consumers are
less likely to turn to an alternative product. 

The geographic market, on the other hand, consists of the geo-
graphic area in which a consumer can realistically find an alterna-
tive supply in the event a producer increases prices. For example, if
two neighborhood children conspire to operate the only lemonade
stand on your block, the geographic market likely would not be
limited to your block. You could turn to any number of nearby
lemonade suppliers—for example, a gas station or a grocery store.
However, you probably would not drive to another town or across
town to get your lemonade. 

Once the parameters of the relevant market are established, the
next step in this threshold inquiry is to determine whether the
defendant has market power in the relevant market. Market power
generally means that a defendant has the power to raise its prices
on goods or services for a sustained period of time by limiting the
amount produced.34 In a competitive market, a producer would be
unable to do so because it would lose sales to other sellers in the
market and go out of business. 

Although the market power analysis may appear relatively
straightforward, it usually is very complicated, requiring extensive
discovery and the testimony of an economic expert. For this rea-
son, one of the crucial determinations in a Section 1 case is
whether the defendants’ conduct is assessed as a per se violation (not
requiring market power analysis) or under the rule of reason stan-
dard (requiring market power analysis). The distinction between
per se and rule of reason offenses depends, in large part, on the
structure of the conspiracy producing the restraint. 

Horizontal and Vertical Conspiracies. Section 1 conspiracies
generally come in one of two flavors: horizontal or vertical. Hori-
zontal conspiracies involve conspirators at the same level in the dis-
tribution chain that are direct competitors (for example, Ford and
Chevrolet). Conspiracies among horizontal competitors result in
horizontal restraints of trade.35 Vertical conspiracies involve con-
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spirators at different levels in the distribution chain that are not
direct competitors (for example, a manufacturer and a distributor).
Vertical conspiracies result in vertical restraints of trade.36

Horizontal restraints of trade generally are treated as per se
offenses, because courts are more skeptical about agreements
among direct competitors, who typically do not have reason to
cooperate absent ulterior motives. The classic example is horizontal
price fixing, where competitors agree to non-competitive pricing.
In contrast, cooperation is a necessity for companies at different
levels in the distribution chain and, consequently, vertical restraints
are almost always subject to the rule of reason standard.37 In some
instances, courts will perform an abbreviated rule of reason analysis
(often referred to as a “quick look” analysis) for certain categories
of horizontal and vertical restraints that are not worthy of per se
treatment but nevertheless are suspicious enough on their face that
a plaintiff ’s burden in proving anticompetitive effects is reduced.38

Sherman Act, Section 2—Anti-Monopolization
Pursuant to Section 2 of the Sherman Act, any person “who

shall monopolize, or attempt to monopolize, or combine or con-
spire with any other person or persons, to monopolize any part of
the trade of commerce among the several States, or with foreign
nations,” is guilty of a crime. Unlike Section 1, Section 2 of the
Sherman Act applies to both unilateral and concerted action, “but
only if that action monopolize[s], or threatens actual monopoliza-
tion, a category that is narrower than restraint of trade.”39 There
are three distinct offenses that fall within the gamut of Section 2:
(1) actual monopolization, (2) attempts to monopolize, and (3)
conspiracies to monopolize.40

Actual Monopolization: 
Hotels on Boardwalk Not Permitted

Actual monopolization “has two elements: (1) the possession of
monopoly power in the relevant market and (2) the willful acquisi-
tion or maintenance of that power.”41 Monopoly power is similar
to market power used in the Section 1 context; however, monopoly

power requires “something greater than market power under § 1.”42

In the Tenth Circuit, market power is defined “as the ability to con-
trol prices and exclude competition.”43 It is worth noting that
because a defendant needs to have only the ability to control prices
and exclude competition, monopoly power is proscribed “even
though it remains unexercised.”44

Absent direct evidence that the defendant exercised monopoly
power to raise prices and exclude competition (which is rare),
courts consider the defendant’s market share in the relevant market
to assess whether the defendant possesses monopoly power. How-
ever, in the Tenth Circuit, evidence of market share alone cannot
establish monopoly power.45 Other factors must be present that
illustrate the defendant’s ability to maintain its high market share,
including, for example, high barriers to entry to the market or
shortage of capacity.46

Once monopoly power is established, a plaintiff must show that
the defendant willfully acquired or maintained its monopoly—that
is, that the defendant engaged in exclusionary conduct.47 This ele-
ment exists because the Sherman Act does not take issue with
companies that grow their market share “as a consequence of a
superior product, business acumen, or historic accident.”48 In the
Tenth Circuit, intent to exclude a competitor, by itself, is not suffi-
cient to establish the exclusionary conduct element.49 The plain-
tiff must show that the defendant actually engaged in some type
of exclusionary conduct.50 There are various means by which to
prove the defendant willfully engaged in exclusionary conduct; evi-
dence that the conduct would not make economic sense absent the
anticompetitive effects will generally suffice.51 Examples of exclu-
sionary conduct include predatory pricing52 and refusals to deal
with another company.53

Attempted Monopolization: Close Enough May Count 
A claim for attempted monopolization requires a plaintiff to

prove: “(1) that the defendant has engaged in predatory or anti-
competitive conduct with (2) a specific intent to monopolize and
(3) a dangerous probability of achieving monopoly power.”54

Attempted monopolization is similar to a claim for actual monop-
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olization, except the plaintiff must prove specific rather than gen-
eral intent to monopolize (a higher threshold) and a dangerous
probability of success in monopolizing the relevant market, rather
than actual monopolization (a lower threshold). 

The specific intent element requires something more than
merely “an intent to compete vigorously” in the market using anti-
competitive means; the defendant also must intend to achieve
monopoly power through those anticompetitive means.55 Because
direct evidence of specific intent is rare, indirect evidence that the
defendant engaged in egregious anticompetitive conduct—for
example, a per se violation—will suffice to establish specific intent.56

With respect to monopoly power, a lower threshold is required
for an attempted monopolization claim than for an actual monop-
olization claim. Thus, whereas a 70% market share may be neces-
sary to establish an actual monopolization claim, a 50% share likely
would suffice to establish an attempted monopolization claim. 

Conspiracy to Monopolize: A Window for Plaintiffs
A claim for conspiracy to monopolize requires a plaintiff to

prove: 
1) the existence of a combination or conspiracy to monopolize; 
2) overt acts done in furtherance of the combination or conspir-

acy; 
3) an effect on an appreciable amount of interstate commerce;

and 
4) a specific intent to monopolize.57

The claim is unique from a few standpoints. First, the “overt act”
element is a lower threshold than the anticompetitive conduct ele-

ment found in the other Section 2 claims, because the overt act
need not be independently anticompetitive.58 Perhaps more
important, the Tenth Circuit does not require a plaintiff to estab-
lish the relevant market or show that the defendant monopolized
or came dangerously close to monopolizing that market.59 Conse-
quently, because the market power analysis often is a difficult
obstacle for plaintiffs to overcome, the conspiracy to monopolize
claim provides an opportunity not available under the other Sec-
tions 1 and 2 claims. 

Special Considerations and Defenses 
in Asserting Antitrust Claims

A number of special considerations arise when asserting or
defending against antitrust claims. Large bodies of case law have
developed around these issues, including the “antitrust injury”
requirement and the antitrust immunities, which are addressed
here. 

Antitrust Injury: Antitrust Law 
Protects Competition Not Competitors

To encourage private enforcement, automatic trebling of dam-
ages is available on antitrust claims.60 The potential for abuse of
private rights of action is tempered by the requirement that a pri-
vate plaintiff must show it suffered injury of the type the antitrust
laws was intended to prevent—that is, antitrust injury—as
opposed to simply showing that the plaintiff was harmed by the
defendant.61 If a plaintiff cannot show antitrust injury, it lacks
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standing to sue.62 The antitrust injury requirement is satisfied by
showing that the plaintiff ’s injury flows from the competition-
reducing aspects of the defendant’s conduct.63 In contrast, if a
plaintiff merely falls prey to vigorous competition by the defen-
dant, anti trust remedies are not available, because the antitrust
laws “were enacted for the protection of competition not com-
petitors.”64

Antitrust Immunities 
Various statutory and common law immunities exist to limit the

scope of the antitrust laws.65 Two of the most common immuni-
ties, which are addressed here, relate to government action. 

First, pursuant to the Parker doctrine (sometimes referred to as
“state action immunity”), actions of state governments usually are
immune from antitrust laws.66 Thus, if a state government decides
to heavily regulate a certain industry, such as marijuana production
and sales, its actions will not violate antitrust laws, even though
such actions restrain trade. 

There are two well-established exceptions to state action
immunity. First, if a state government delegates its authority to a
local government that acts to restrain trade, then the local govern-
ment must show its actions were taken pursuant to a “clearly artic-
ulated and affirmatively expressed state policy to displace compe-
tition.”67 Second, if a state government delegates its authority to
a private person who acts to restrain trade, then the private per-
son must show (1) his or her actions were taken pursuant to a
“clearly articulated and affirmatively expressed state policy to dis-
place competition,” and (2) the policy is “actively supervised” by
the state government.68 The Supreme Court has hinted at a “com-
mercial” or “market participant” exception to state action immu-
nity, where the state “acts not in a regulatory capacity but as a
commercial participant in a given market.”69 The circuits that have
addressed the issue are split, with the Tenth Circuit yet to weigh in
on the matter.

In addition to state government actions, immunity generally is
available to private parties petitioning the government to enact
laws that restrain trade. This immunity is referred to as Noerr-Pen-
nington Immunity, a title derived from the early Supreme Court
cases establishing the immunity.70 Whether the petitioning in
question will be immune depends on its “source, context, and
nature.”71 Noerr-Pennington Immunity will not apply where the
petitioning is a sham—that is, where the petitioner has no concern
for the actual outcome of the petitioning but instead uses the peti-
tion process itself to restrain trade.72

Regardless of the immunities in place, when considering a suit
involving local governments, private plaintiffs must consider the
Local Government Antitrust Act of 1984.73 Although it does not
create immunity, this act generally bars recovery of antitrust money
damages for actions by local governments or by their officials and
employees when taken in an official capacity.74

Conclusion
Sections 1 and 2 of the Sherman Act remain as relevant today

as they were nearly 125 years ago. Additionally, the basic principles
of competition that underlie Sections 1 and 2 claims recur
throughout this October issue and all of antitrust law. This article
has provided a foundation on which the non-antitrust practitioner
can build his or her understanding of antitrust law.
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